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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
OFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Lea's Party Rentals,
Inc. Respondent; 8 U.S.C. 1324a Proceedi ng; Case No. 89100366.

AFFI RVATI ON BY THE CHI EF ADM NI STRATI VE HEARI NG OFFI CER
OF THE ADM NI STRATI VE LAW JUDGE' S ORDER DENYI NG
COMPLAI NANT* S MOTI ON FOR DEFAULT

On Decenber 11, 1989, the Honorabl e Robert B. Schneider, the
Adm ni strative Law Judge assigned to this proceeding by the Chief
Adm ni strative Hearing Oficer issued an Order entitled, "~ Oder
Denying Conplainant's Mtion for Default.'' The Conplainant, on
Decenmber 20, 1989, filed a request for review with the Chief
Adm ni strative Hearing Oficer.

Pursuant to Title 8 U S.C. 1324a(e)(7) and 28 C F.R 68.51,
the Chief Admnistrative Hearing Oficer upon review of the
Adm nistrative Law Judge's Oder and in accordance with the
controlling section of the Immgration Reform and Control Act of
1986 (hereinafter IRCA), affirnms the Adm nistrative Law Judge's
O der.

On July 31, 1989, the United States of America, by and through
its agency the Immgration and Naturalization Service (hereinafter
the INS) filed a conplaint with the Ofice of the Chief
Adm ni strative Hearing Oficer against the Respondent, Lea's Party
Rentals, Inc. (hereinafter Lea's). The INS charged Lea's wth
ei ghteen violations of IRCA. The INS all eged seventeen viol ations
of 8 U S.C 1324a(a)(1l)(B) and/or 1324a(b)(3) for failure to conply
with the verification requirenments and/or retain and nake avail abl e
the Enpl oynent Eligibility Verification Forms (Form1-9). The INS
al so all eged one violation of 8 U S.C. 1324a(a)(1)(B) for failure
to properly conplete Section 2 of the Form1-9.

On August 14, 1989, Respondent received the Notice of Hearing
by certified mail. On Septenber 7, 1989, the Respondent, proceedi ng
pro se, filed a pleading entitled, "~ Anendnment to May 9, 1989
Request for Hearing Before Admnistrative Law Judge.'' On Septenber
8, 1989, the Adm nistrative Law Judge issued an Order Directing
Respondent to File an Answer by Septenber 22, 1989 in
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whi ch he stated, " "[t]hough inadequate as a formal answer, | take
Respondent's letter to be a pro se attenpt to contest the factual
all egations that serve as the basis for the Conplaint.''
(Adm ni strative Law Judge's Order Directing Respondent to File an
Answer at p. 1.)

As of Septenber 26, 1989, Respondent had not replied to the
Adm ni strative Law Judge's Order and the INS filed a Mdtion for
Default Judgnent. On Qctober 6, 1989 Respondent, through counsel,
filed an Answer, an Attorney's Declaration in Opposition to Mtion
for Default Judgnent and a Response in Qpposition to Mtion for
Default Judgnent. Included in these docunents were a request to
late file, the denial or admssion of all allegations and an
expl anation for Respondent's failure to file an adequate Answer in
timely manner.

The entering of a default judgnent is a discretionary matter
pursuant to 28 C.F.R 68.8(b). That regulation provides that,
""[t]he Adm nistrative Law Judge may enter a judgment by default."'’
Based on the record of this proceeding there is no indication that
the Adm nistrative Law Judge acted in an arbitrary or capricious
manner, nor that he acted contrary to the rules and regul ations
governing this proceeding and its participants. Therefore, the
Adm ni strative Law Judge did not abuse his discretion in denying
Conpl ai nant's Mdtion for Default Judgment.

Accordingly, pursuant to 8 U S.C. 1324a(e)(7) the Chief
Adm ni strative Hearing O ficer, after careful consideration and
review, affirns the Adm nistrative Law Judge's Oder entitled
" Order Denying Conplainant's Motion for Default'' of Decenmber 11,
1989.

SO CORDERED

Date January 9, 1990

RONALD J. VI NCOLI
Acting Chief Adm nistrative Hearing Oficer
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